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EXECUTIVE SUMMARY

The purpose of this Planning Proposal is to rezone Part of Lot 24 in DP 1086823 Crase
Place, Grasmere to R5 - Large Lot Residential. Currently the site is partially zoned RU1 —
Primary Production and R5 - Large Lot Residential. The proposed rezoning and minimum lot
size amendments would result in four (4) large residential lots.
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1.0 INTRODUCTION

The site has an area of 5.6ha and is accessed by an existing cul-de-sac. The land is
grassed with no existing structures. The surrounding land is characterised by large rural
lots on undulating hills. To the west of the site is a riparian corridor consisting of two
dams, swales and a cycle path which connects Benwerrin Crescent with Werombi Road.
Directly opposite the site is the West Camden Water Recycling Plant (WRP) which is
owned and operated by Sydney Water.

The site is currently partially zoned RU1 — Primary Production and R5 - Large Lot
Residential. It is envisioned that the redevelopment would provide rural residential lots
that complement the surrounding area.

At the meeting of 22 April 2014, Council considered a report on a Planning Proposal to
rezone Lot 24 in DP 1086823 Crase Place, Grasmere to R5 - Large Lot Residential.
Council subsequently resolved to forward the Planning Proposal to the Department of
Planning and Environment for Gateway Determination.

The gateway determination was issued from the Department of Planning and
Environment (DPE) on 15 August 2014. In accordance with the gateway determination,
Council was required to consult with NSW Rural Fire Service prior to public exhibition.
The gateway determination also required the preparation of a Part 2 Land Capability
assessment and a Visual Landscape study. The findings of the studies are detailed later
in this report.
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2.0 SITE DESCRIPTION AND CONTEXT

2.1 Site Locality

The subject land is Lot 24 DP 1086823, Crase Place, Grasmere. The site is accessed
via Crase Place which is a cul-de-sac. Werombi Road is located on the northern
property and the recently ‘decommissioned” ‘Old Oaks Road’ along the western
boundary.

Figure 1: Location of site. (Source: Google maps, 2014)

The site has an area of approximately 5.6ha and is shown outlined in red in Figure 1. It
has a gentle fall from east to west with an approximate fall of 12% and is vacant of any
structures. The land is grassed and there is no significant vegetation on the site.

A drainage reserve traverses the property from the cul-de-sac in Crase Place to the
adjoining property to the east (Lot 25 DP 1086823). This adjoining property is vegetated
along the existing drainage line and feeds two dams located on the site. This adjoining
lot essentially acts as a riparian buffer zone, filtering water run-off from adjacent
properties.

The West Camden WRP is located to the north west of the subject property. The
following Figure 2 shows an aerial photograph showing the location of the site in the
context of the general surrounds.
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—— WRP Site Boundary
Sydney Water Property Boundary
————— NSW DECCW Odour Criterion Line

= Subject Site

Figure 2: Odour impact of Camden WRP. (Source: Sydney Water REF West Camden Water
Recycling Plant, 2011)
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3.0 STATUTORY FRAMEWORK

3.1 Zoning

The site is currently partially zoned RU1 - Primary Production and R5 Large Lot

Residential (refer to Figure 3 below).

o ‘_?r..;;

Subject Site T

&

Figure 3: Existing zoning controls. (Source: Camden LEP 2010)

3.2 Other controls
A building height restriction of 9.5m currently applies to the site.

A split minimum lot size of AB — 40ha (applying to the RU1 land) and W — 4000sqm
(applying to the R5 land) currently applies to the site.
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4.0 PLANNING PROPOSAL

4.1 Objectives and Intended Outcomes

The objective of this Planning Proposal is to enable the redevelopment of the subject
site at Lot 24 in DP 1086823 Crase Place for large lot residential development.

An indicative layout plan (see Figure 4) for the site has been prepared to indicate how
the development can occur.

The objective of this Planning Proposal is to achieve orderly development having regard
to the sites constraints and opportunities. The intended outcome of the Planning
Proposal is to rezone the land to R5 Large Lot Residential to facilitate 4 additional large
lots that complement the adjoining residential development and scenic qualities of the
immediate locality.

Under the R5 zoning the highest residential use would enable attached dual
occupancies, which could facilitate a total of eight (8) dwellings on the site.

The following table provides a summary of the proposed changes.

Existing Proposed

RU1 - Primary Production; | R5 - Large Lot Residential
Zoning and

R5 - Large Lot Residential.
Currently the site has two Two minimum lot sizes are

Minimum Lot Size minimum lot sizes: proposed:
AB - 40ha; and Z2 — 4ha; and
W - 4000sgm. W —4000sgm.

Table 1: Comparison of existing and proposed provisions under Camden LEP 2010.

wn
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5.0 EXPLANATION OF PROVISIONS

The proposed zoning controls would allow for large lot residential and ensures a
transition is provided to adjoining development.

The West Camden Water Recycling Plant (WRP) is located directly opposite the site.
Council had previously imposed a 400m odour buffer around the WRP under Camden
Local Environmental Plan (Camden LEP) 118. In July 2011 the extent of the odour buffer
was reviewed as part of the upgrade to the WRP whereby Sydney Water has nominally
reduced the odour buffer to 300m. The proponent has received concurrence from
Sydney Water that it is satisfied the proposed development can occur outside the 300m
buffer. A copy of the correspondence from Sydney Water is provided as Appendix B.

A Level 2 odour report has been prepared to assess the impact of odour from the West
Camden WRP to the proposed development. The odour report is provided as Appendix
L to this Planning Proposal. The odour assessment demonstrates that future
development lots outside the 300m boundary of the Camden WRP will not be impacted
by odour.

The rezoning to R5 Large Lot Residential will facilitate 4 additional residential large lots
as represented in the draft indicative lot layout plan below — Figure 4. The proposed W —
4000sgm minimum lot size (coloured pink) is consistent with the zone objectives of RS —
Large lot residential and the proposed Z2 — 4ha minimum lot size (coloured purple) will
limit the opportunity for additional residential lots and maintain compliance with the
nominal odour buffer affecting the site.

Figure 4: Indicative Lot Layout. (Source: SitePlus, 2014)

5.1 Draft amendments to Camden DCP 2011

A draft site specific amendment relating to Part C (Residential Subdivision) and Part D
(Controls Applying to Specific Land Uses/Activities) of the Camden DCP 2011 has been
prepared as a result of the specialist studies commissioned post gateway. A copy of the
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draft amendments to Camden DCP 2011 is provided as Appendix N to this Planning
Proposal. A summary of the proposed DCP controls are listed in Table 2.

Proposed Control

Justification

Part C

a) Native screen landscaping, incorporating
trees and shrubs, must be planted along
development lots to screen development.

The proposed control will ensure
landscaping is provided that is compatible
with the locality. Further, it will screen the
development from key view corridors.

b) Building materials and colours (of
dwellings, outbuildings and hard
landscaping) are to be restricted to
recessive, mid-dark earth tones to blend
in with the rural setting. White, cream,
red, terracotta, or contrasting and
reflective colours are not acceptable.
Uncoloured or light concrete driveways
are not acceptable.

The proposed control will ensure
residential and associated development is
designed to blend in with the locality.

Part D

Note: A restriction on title is to be placed on
the lot coloured purple (see Figure 4) to
ensure no dwellings are to be constructed
outside the 300m boundary of the Camden
WRP.

This will ensure no dwellings are to be
constructed outside the 300m boundary of
the Camden WRP in accordance with
Sydney Water requirements and the odour
assessment.

Table 2: Schedule of proposed Camden DCP 2011 amendments
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6.0 JUSTIFICATION

6.1 Section A - Need for the Planning Proposal

Is the planning proposal a resuit of any strategic study or report?

Technical studies have been prepared for nearby sites including the West Camden
Water Recycling Plant. The results of this study in particular have informed the
Planning Proposal.

Odour Impacts from West Camden Water Recycling Plant (WRP)

The West Camden Water Recycling Plant (WRP) is located directly opposite the site.
Council had previously imposed a 400m odour buffer around the WRP under
Camden Local Environmental Plan (Camden LEP) 118, dated May 2001. Camden
LEP 118 was repealed in September 2010 and replaced with Camden LEP 2010. In
July 2011 the extent of the odour buffer was reviewed as part of the upgrade to the
WRP. The odour impact mapped in the Review of Environmental Factors (REF) for
the WRP upgrade is significantly less than the previous 400m odour buffer. A map
indicating the revised odour impact of the WRP is provided in Figure 2 of this
Planning Proposal. In light of this study, Sydney Water has nominally reduced the
odour buffer to 300m. The proponent has received concurrence from Sydney Water
that it is satisfied the proposed development can occur outside the 300m buffer. A
copy of the correspondence from Sydney Water is provided as Appendix B. Sydney
Water and Council have also confirmed that the WRP received no complaints in
relation to odour in the past 12 months.

As part of the report to Council to endorse the Planning Proposal for gateway, it was
requested a Level 3 odour assessment (highest level) be prepared to assess the
impact of odour from the West Camden WRP to the proposed development. After
further consideration and discussion with Council’s specialist officer, a Level 2 odour
assessment was deemed adequate. Council officers agreed that the Review of
Environmental Factors (REF) provided by Sydney Water for the Camden WRP
upgrade in 2011 provided sufficient detail with the exception of one item, being the
new digester. The odour assessment undertaken has used the results of the
modelling undertaken by Sydney Water for the REF and extended that modelling to
include the potential odour impacts of the new digester, which provides sufficient
information to satisfy Council. The odour report is provided as Appendix L to the
Planning Proposal (Attachment 1). Council’s specialist officer has reviewed the odour
assessment and is satisfied with the assessment methodology that demonstrates
future development lots outside the 300m boundary of the Camden WRP is
compliant with the odour guidelines and criterion for urban development.

A site specific DCP control (restriction on title) is proposed to ensure nc dwellings are
to be constructed outside the 300m boundary of the Camden WRP.

Bushfire

There is limited vegetation on the subject site. A bushfire assessment has been
prepared which forms Appendix E.

In preparing this new bushfire report, an iterative approach has been taken where the
initial indicative plans prepared for Sydney Water were reviewed. This analysis
further considered the constraints and opportunities of the site, including the nominal
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300m odour buffer. Through this iterative approach an indicative subdivision plan has
been developed which shows that 4 lots are compliant with the 300m odour buffer
and are located within the Bushfire Attack Level (BAL) 12.5 category. Indicative
plans are shown in (Appendix D).

Visual Impact

The visual impact assessment explored the visual impact of future development
when viewed from 13 key public viewpoints including Smalls Road, Werombi Road
and Carrington hospital. The visual impact assessment is provided as Appendix J to
the Planning Proposal (Attachment 1). While the report identifies the development is
visible from some viewpoints, visual impact on the existing rural residential character
of the area is acceptable. Development controls proposed for landscaping and
building materials will mitigate the visual impact of development on the site. The
development controls are detailed in Table 2 of this report.

Traffic

Appendix G contains a traffic assessment on the potential impacts associated with
the Planning Proposal. The assessment has concluded that there is ample capacity
within the existing street system to accommodate the level of development
anticipated. It has also concluded that no additional infrastructure works would be
required as a result of the Planning Proposal.

Part 2 Land Capability Assessment

A Part 2 Land Capability Assessment has been prepared which takes into
consideration the contamination assessment and salinity assessment. The
assessment considered the site and in particular, the 2 ha portion of the site where
the building envelope has been made available by Sydney Water.

The assessment found that opportunities for contaminating activities was low to very
low. Impacts for salinity were found to be low to moderate. The report concluded that
additional contamination and salinity assessments can be undertaken the
development application stage.

Infrastructure Provision

Sewer provision for the proposed development is provided in Appendix F of this
report. The report has concluded that there is sufficient capacity within the system to
accommodate the form of development which is envisaged by the Planning Proposal.

A stormwater drainage analysis has been prepared (See Appendix M) which
concludes that the existing facilities have sufficient capacity to be augmented at the
subdivision stage.

Is the planning proposal the best means of achieving the objectives or intended
outcomes, or is there a better way?

The Planning Proposal is considered the best option as it will allow the
redevelopment of the site in a manner that is compatible with surrounding
development and also takes into consideration the site constraints. The site is
currently partially zoned RU1 - Primary Production and R5 - Large Lot Residential
which has limited development potential. Given the revised odour impact from the
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WRP, the Planning Proposal will allow development that is consistent with the
nominal odour buffer of 300m.

The Planning Proposal is considered to be the best method of achieving renewal of
landuse at the site which is sympathetic with adjoining lands.

6.2 Section B - Relationship to Strategic Planning Framework

Is the planning proposal consistent with the objectives and actions contained within
the applicable regional or sub-regional strategy?

Draft South West Subregional Strategy

Camden Local Government Area (LGA) is a sub-region within the Metropolitan Plan
for Sydney 2036. The South West Subregion is comprised of Liverpool,
Campbelltown, Wollondilly and Camden Local Governments.

The Metropolitan Strategy and each of its draft South West Subregional Strategies
consist of seven areas for consideration, or strategies. Each of these strategies
consists of a series of actions pertaining to the following fields:

Economy and Employment

Centres and Corridors

Housing

Transport

Environment, Heritage and Resources
Parks, Public Places and Culture
Implementation and Governance

OTMTmMmoOm@>E

The proposed rezoning generally accords with each of the above stated seven
strategies as translated within the South West Subregional Strategy.

The ‘Key Directions’ for Housing South West have identified that the Camden Council
will provide for approximately 10,274 new dwellings by 2031 and of this number,
8690 will be via greenfield development. While the site is not specifically mentioned
in the MDP it will provide additional housing that will add to the dwelling targets
without the loss of existing housing stock.

Clause SW C1.1.4 — identifies the need to retain a distinct edge to urban areas
where they border rural land in consistent Camden LGAs. The proposal is compliant
with this clause as it is consistent with the semi-rural character of the surrounding
area as a Rural Residential subdivision.

Clause SW C2.1.1 — requires that new dwellings increase the region’s performance
against the target for State Plan Priority ES. The site is within an area where a public
bus route is available and therefore is able to accommodate this requirement. The
subject site is also within close proximity to Narellan which is identified as a strategic
centre.

Clause SW C2.1.2 — the intent of this clause is to deliver a significant number of
housing opportunities. The proposed rezoning will make a contribution to housing
delivery without substantially altering the existing area of Grasmere.
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Is the planning proposal consistent with a Council’s Local Strategy, or other local
strategic plan?

Camden 2040 is Camden Council’s Strategic Plan for the People and Place of the
Camden Local Government Area. It has an over-arching goal to achieve
sustainability for the region. The Plan employs six key directions which guide
activities to be adopted to achieve this goal. These six key directions are:

Actively managing Camden’s growth
Health urban and natural environments
A prosperous economy

Effective and sustainable transport

An enriched and connected community
Strong local leadership

S Ok =

These key Directions are supported by a series of strategies to assist in various
outcomes being achieved. The strategies have been developed having reference to
the NSW Government's State Plan (NSW 2021) and associated Regional Action
Plan. The strategies and desirable outcomes have been assessed against the
planning proposal.

Key direction 1: Actively managing Camden’s Growth

Qutcomes:
e (Camden has the best of both worlds

o People can access what they need
e There are housing choices

The Planning Proposal is compliant with the outcomes for actively managing
Camden’s growth. It does not affect any heritage or character areas of Camden nor
does it restrict accessibility to public space. The proposal will ultimately provide for
additional housing for the region.

Key direction 2: Healthy Urban and Natural Environments

Qutcomes:
e There is clean air and water, and bushland is protected
¢ Nothing is wasted
e There is community pride and amenity in our places
o There are open spaces and places to play
s People are healthy

The planning proposal allows an efficient use of land which will form a healthy and
positive addition to the surrounding neighbourhood as well as its future inhabitants. It
will not impact negatively on biodiversity characteristics of the area.

Key direction 3: A Prosperous Economy

QOutcomes:
¢ The local economy is growing

e There are a variety of local job available
e There is a commitment to learning and skills
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» People can access what they need

The planning proposal supports the objectives underpinning a prosperous economy
for Camden as it will enable new residences to the neighbourhood which in turn will
in turn support the local economy.

Key direction 4: Effective and Sustainable transport

Qutcomes:
s Roads are high quality, free flowing and safe
o Ve leave the car at home
e People breathe clean air

A traffic assessment has been provided which indicates that there will be no negative
impacts on the street network in view of the indicative subdivision proposal.
Consequently the proposal will be compliant with this objective.

Key direction 5: An enriched and connected community

Qutcomes:
» People feel connected, supported and that they belong

» There is community pride
* People feel safe
e People are healthy

The additional dwellings as an outcome of the proposal will enable greater passive
surveillance in the area which will promote the safety of the area. This will also
ultimately facilitate greater social connections in the area.

Key direction 6: Strong Local Leadership

Outcomes:
e People have a say in the future

» |tis well governed

The Planning Proposal is an appropriate outcome as it is identifies the assets and
constraints of the area and the response developed has taken into account these
sensitivities of the site. In particular it maintains appropriate boundaries between the
West Camden Water Recycling Plant through the development of appropriate zoning
boundaries. The Planning Proposal is supported by relevant sub-consultant advice.
The proposal will be exhibited for public comment and assessed by Council which
conforms to the outcome of strong local leadership.
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Is the planning proposal consistent with applicable State Environmental Planning
Policies?

The following table outlines the potentially relevant State Environmental Planning
Policies and their relevance to the Planning Proposal:

STATE ENVIRONMENTAL PLANNING COMPLIANCE | COMMENT
POLICY

State Policies

SEPP No. 1 Development Standards Yes The rezoning proposal will not
alter the application of this
SEPP.

SEPP No. 14 Coastal Wetlands. N/A This policy does not apply to
Camden LGA.

SEPP No. 15 Rural Land sharing N/A This policy does not apply to

Communities. Camden LGA.

SEPP No. 19 Bushland in Urban Areas. Yes This policy applies to the
Camden LGA, though there is
no bushland present on the
subject site.

SEPP No. 21 Caravan Parks. N/A This SEPP is relevant to
specific development not
permitted under this Planning
Proposal.

SEPP No. 26 Littoral Rainforests. N/A No littoral rainforests
identified on the subject land.

SEPP No. 29 Western Sydney N/A This policy does not apply to

Recreational Area. Camden LGA.

SEPP No. 30 Intensive Agriculture. N/A The provisions of this SEPP
relate to cattle feed lot
proposals.

SEPP No. 32 Urban Consolidation N/A This policy does not apply to

(Redevelopment of Urban Camden LGA. This SEPP
Land). only applies to urban land.
SEPP No. 33 Hazardous and Offensive N/A
Development.
SEPP No. 36 Manufactured Home N/A
Estates.

SEPP No. 39 Spit Island Bird Habitat. N/A This policy does not apply to
Camden LGA.

SEPP No. 44 Koala Habitat Protection. N/A This policy does not apply to
Camden LGA.

SEPP No. 47 Moore Park Showground. N/A This policy does not apply to
Camden LGA.

SEPP No. 50 Canal Estate Development. N/A This policy does not apply to
Camden LGA.

SEPP No. 52 Farm Dams and Other N/A This SEPP relates to artificial

Works in Land and Water water bodies.
Management Plan Areas.
SEPP No. 55 Remediation of Land Yes The site is deemed suitable

for the proposed development
according to the Part 2 Land
Capability study prepared,
see Appendix K.

The site will be subject to
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SEPP No. 59

SEPP No. 62
SEPP No. 64

Central Western Sydney
Economic and
Employment Area.
Sustainable Aquaculture
Advertising and Signage.

SEPP No. 65 Design quality of
residential flat development.

SEPP No. 70 Affordable housing (revised

schemes).

SEPP No. 71  Coastal Protection.

SEPP Affordable Rental Housing

2009

SEPP Building Sustainability

Index: BASIXs 2004

SEPP Housing for Seniors or
People with a Disability
2004

SEPP Major Development 2005

SEPP (State and Regional

Development) 2011

SEPP Development on Kurnell
Peninsular 2005.

SEPP Sydney Region Growth
Centres 2006.

SEPP Mining, Petroleum
Production and Extractive
Industries 2007.

SEPP Infrastructure 2007.

SEPP 53 Transitional provisions
2011

SEPP Miscellaneous consent
provisions 2007

SEPP Penrith Lakes Schemes

1989

NA

N/A
Yes

N/A

N/A

N/A

Yes

Yes

Yes

N/A
N/A

N/A

N/A

Yes

Yes

N/A

Yes

N/A

Phase 2 Land Capability
assessment post gateway.
This policy does not apply in
Camden LGA.

Any subsequent development
applications must be
compliant with these
provisions

This policy does not apply in
Camden LGA.

This policy does not apply in
Camden LGA.

This SEPP is relevant to
particular development
categories. The Planning
Proposal does not derogate
or alter the application of the
SEPP to future development
Any subsequent development
applications will be compliant
with these provisions

This SEPP is relevant to
specific development that
would be permitted under the
Planning Proposal. Future
development would need to
comply with these provisions.

This policy does not apply in
Camden LGA.

This policy does not apply to
the subject site.

The Planning Proposal does
not derogate or alter the
application of the SEPP to
future development.

This SEPP is relevant to
particular development
categories. This Planning
Proposal does not derogate
or alter the application of the
SEPP to future development.

This SEPP is relevant to
particular development
categories. The Planning
Proposal does not derogate
or alter the application of the
SEPP to future development
This policy does not apply in
Camden LGA
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SEPP Kosciuszko National Park
— Alpine Resort 2007.
SEPP Rural Lands 2008.

SEPP Exempt and complying code 2008

SEPP Sydney Drinking Water
Catchment 2011

SEPP (Urban Renewal) 2010
SEPP Western Sydney Parklands
SEPP (Western Sydney

Employment Area) 2009

Deemed SEPPS (former Regional Plans)
SREP 20 Hawkesbury Nepean River

Greater Georges River Catchment
Metropolitan
REP No.2

N/A This policy does not apply in
Camden LGA.
This policy does not apply in
Camden LGA.

Yes This SEPP is relevant to

particular development
categories. The Planning
Proposal does not derogate
or alter the application of the
SEPP to future development.

N/A This policy does not apply in
Camden LGA.

NA

N/A This policy does not apply in
Camden LGA.

N/A This policy does not apply in
Camden LGA.

Yes The Planning Proposal is

unlikely to alter or impact
adversely upon the water
quality and quantity within the
Hawkesbury- Nepean river
catchment.

N/A

Table 3: Consistency against State Environmental Planning Policies.

Is the planning proposal consistent with applicable Ministerial Directions (s.117
directions)?

The following table outlines the Ministerial Directions under Section 117 of the EP&A
Act and their relevance to the Planning Proposal:

1. Employment and
Resources
1.1 Business and Industrial N/A
Zones
1.2 Rural Zones No The Planning Proposal is inconsistent

with this Objective. The Planning
Proposal proposed to rezone the land
from RU1 - Primary Production and
RS - Large Lot Residential to RS
Large Lot Residential. The portion of
RU1 proposed for large lot residential
is inconsistent with this direction.

Notwithstanding this, the proposal is
considered acceptable for the
following reasons:

+ The site neighbours land that
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1.3 Mining, Petroleum
Production and
Extractive Industries

1.4 Oyster Aquaculture
1.5 Rural Lands

2. Environment and Heritage

2.1 Environment Protection
Zones

2.2 Coastal Protection
2.3 Heritage Conservation

2.4 Recreation Vehicle Areas

3. Housing, Infrastructure

and Urban Development
3.1 Residential Zones

Yes

N/A

N/A

Yes

N/A
N/A

N/A

Yes

is zoned R5 large lot
residential. The subject site
previously had a odour buffer
imposed which restricted
further development. The
proposed development is now
consistent with the revised
odour impact and is
compatible with adjoining
development.

e The site is relatively small by
agricultural standards at
5.6ha.

Camden LGA has areas which are
impacted by mining however the
subject site is not located within one
of these areas.

The direction does not apply to
Camden LGA

The proposal does not propose the
removal or introduction of EPZ.

There are no known heritage items on
the subject land.

No recreation vehicle areas
proposed.

The proposed R5 zone permits rural
residential development that is
compatible with lands adjoining the
site. The site is  relatively
unconstrained in terms of vegetation
and riparian corridors.

The revised odour impact and support
from Sydney Water confirms the
suitability of the site to include
residential development. The
proposed W — 4000sgm minimum lot
size is consistent with the =zone
objectives of RS - Large lot
residential and the proposed Z2 — 4ha
minimum lot size will limit the
opportunity for additional residential
lots to comply with the odour
restriction.

The site is considered to be
consistent with this direction as the
rezoning would encourage and
facilitate housing to satisfy future
needs on what will be a well serviced
and located site.
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3.2 Caravan Parks and N/A
Manufactured Home
Estates
3.3 Home Occupations Yes The proposal will not impact on this
outcome from being achieved.
3.4 Integrating Land Use and Yes The Planning Proposal is considered
Transport to be consistent with this Direction
through:

e The proposal will provide
housing in a location that is
serviced by an existing bus
route.

+ Pedestrian and cycleway
connections are provided
directly adjoining the
development.

3.5 Development Near Yes The proposal does not propose to

Licensed Aerodromes introduce buildings of a height that

would impact navigation to any
airport. The Camden Airport
masterplan indicates the current
ANEF maps; which shows the subject
site is not impacted,

3.6 Shooting Ranges N/A

4. Hazard and Risk

4.1 Acid Sulphate Soils N/A This site is unlikely to be affected by
Acid Sulphate Soils. Determinative
advice will be provided with the
development application.

4.2 Mine Subsidence and N/A Camden LGA has areas which are

Unstable Land impacted by mine subsidence
however the subject site is not
located within one of these areas.

4.3 Flood Prone Land N/A The site is not listed on Council's
mapping system as being flood prone
land.

4 4 Planning for Bushfire Yes Parts of the site are identified as

Protection being bushfire prone. The Bushfire

study prepared for this Planning
Proposal states that appropriate
bushfire protection measures can be
provided on site to adequately meet
this direction.
5. Regional Planning
5.1 Implementation of N/A
Regional Strategies
5.2 Sydney Drinking Water N/A
Catchments
5.3 Farmland of State and N/A
Regional Significance on
the NSW Far North Coast
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5.4 Commercial and Retail "N/A
Development along the
Pacific Highway, North
Coast

5.5 Development in the vicinity N/A
of Ellalong, Paxton and
Millfield (Cessnock LGA)

5.6 Sydney to Canberra N/A
Corridor (Revoked 10 July
2008. See amended
Direction 5.1)

5.7 Central Coast (Revoked N/A
10 July 2008. See
amended Direction 5.1)

5.8 Second Sydney Airport: N/A
Badgerys Creek
6. Local Plan Marketing

6.1 Approval and Referral Yes The proposal as submitted is

Requirements consistent with the objectives of this
direction.

6.2 Reserving Land for Public Yes The proposal as submitted is

Purposes consistent with the objectives of this
direction.

6.3 Site Specific Provisions Yes The proposal as submitted is
consistent with the objectives of this
direction.

7. Metropolitan Planning

7.1 Implementation of the Yes The Planning Proposal is consistent

Metropolitan Plan for Sydney with the relevant actions from the
draft South West Subregional
Strategy.

Table 4: Compliance with Ministerial Directions

6.3 Section C - Environmental, Social and Economic Impact

Is there any likelihood that critical habitat or threatened species, populations or
ecological communities, or their habitats, will be adversely affected as a result of the
proposal?

The maijority of the site is currently cleared grassland. The site slopes down towards
the eastern boundary. It is considered that there are no critical habitats or threatened
species located on the site which would be impacted by the proposal. In addition the
site is not identified on Council’s Environmentally Sensitive Lands map.

Are there any other likely environmental effects as a result of the planning proposal
and how are they proposed to be managed?

The site is not flood prone.

There are minimal environmental effects as a consequence of the planning proposal
as the site is essentially cleared grassland. A bushfire assessment has been
prepared which shows that bushfire can be appropriately managed (Appendix E).
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When a development application is lodged for subdivision, opportunity will be
provided for visual screening of the WRP through the development of an appropriate
landscape plan.

In this regard any environmental hazards that impact the site are manageable and
would not preclude consideration of a rezoning as proposed.

How has the planning proposal adequately addressed any social and economic
effects?

Social Effects

The Planning Proposal will allow the opportunity for development that is compatible
with adjoining lands. It will allow the redevelopment of the site to accommodate 4
additional large residential lots. This will place a minor demand on existing social
infrastructure and open space. The immediate locality is well serviced with open
space facilities.

The provision of additional residential lots is a potential positive impact for the
community as it provides housing choice and diversity.

Economic Effects

The size and nature of the proposed lots is compatible to surrounding development
for which there is a proven market in Camden. Continuing this trend provides dual
benefits including the potential for economic incentives, for local trade contractors
engaged in building, landscape and vegetation management.

6.4 Section D - State and Commonwealth Interests

Is there adequate public infrastructure for the planning proposail?

The site is accessed indirectly via Werombi Road, which provides adequate access
to service the proposed residential use.

The Planning Proposal will facilitate the redevelopment of the site to accommodate 4
additional large residential lots. This would place a minor demand on existing public
infrastructure and recreational facilities.

Adequate sewer facilities are available on site. If necessary, some augmentation of
existing facilities may be required and this can be adequately addressed as the site is
developed.

What are the views of State and Commonwealth Public Authorities consulted in
accordance with the Gateway determination, and have they resulted in any variations
to the planning proposal?

In accordance with the gateway determination, Council was required to consult with
NSW Rural Fire Service prior to public exhibition. NSW Rural Fire Service raised no
objection to the Planning Proposal. A copy of their submission is Appendix O of this
Planning Proposal.

As part of the public exhibition process, the Planning Proposal and draft DCP
amendments will be referred to a number of public agencies in accordance with the
gateway determination. The following public agencies will be consulted:
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Rural Fire Service;
Office of Water;

Sydney Water; and
Endeavour Energy.
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7.0 MAPPING
The following maps will need to be amended:

e Land Zoning Map No 004 to show RS - Large Lot Residential
e Lot Size Map No 004 to show Z2 — 4ha and W — 4000sgm

8.0 DETAILS OF COMMUNITY CONSULTATION

The Planning Proposal and draft DCP amendments will be publicly exhibited for a
period of 28 days in accordance with the gateway determination. A notification will be
placed in the local newspaper and the exhibition material available at:

+ Narellan Customer Service Centre and Narellan Library, Queen Street,
Narellan (Hard Copy);

» Camden Customer Service Centre and Camden Library, John Street, Camden
(Hard Copy); and

+ Council website for the length of the exhibition period (Electronic Copy).

During the exhibition period, a letter notifying land owners in the vicinity of the subject
site will be sent to advise of the proposal. At the conclusion of the exhibition period, a
report will be submitted back to Council detailing the submissions received.

9.0 PROJECT TIMELINE

Commencement date (date of Gateway August 2014
determination)

Anticipated timeframe for the completion | June 2015
of required technical information

Timeframe for government agency June 2015
consultation (pre and post exhibition as
required by Gateway determination)

Commencement and completion dates August — September 2015
for public exhibition period

Dates for public hearing (if required) N/A

Timeframe for consideration of September 2015
submissions

Timeframe for the consideration of a October 2015

proposal post exhibition

Date of submission to the department to October 2015
finalise the LEP

Anticipated date RPA will make the plan November 2015
(if delegated)

Anticipated date RPA will forward to the November 2015
department for notification
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Camden DCP 2011

Part C — Residential Subdivision

C3.2.1 Crase Place, Grasmere

This subsection applies to the land marked in red on Figure C4.1 below:

s WA /

See note - restriction
as to user

Figure C4.1 — Crase Place, Grasmere

Note: A restriction as to useris to be placed on the lot containing the unhatched area as
shown on Figure C4.1 to indicate that no dwellings are to be constructed due to odour
impact from the West Camden Water Recycling Plant.
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Part D — Controls Applying to Specific Land Uses/Activities

D2.3.11 Crase Place, Grasmere

Note: The controls listed below are specific to Crase Place, Grasmere. They must be read
in conjunction with the controls in section C3.2.1, D2.1 and D2.2 of this DCP. In the event
of any inconsistency, the controls included in this subsection will take precedence.

Objective

a) To ensure residential and associated development is designed and located to blend in
with the rural residential backdrop, when viewed from the important view corridors
including the vehicle entrance to Carrington hospital on the corner of Werombi and
Smalls Road.

Controls

a) Native screen landscaping, incorporating trees and shrubs, must be planted along
development lots to screen development.

b) Building materials and colours (of dwellings, outbuildings and hard landscaping) are to
be restricted to recessive, mid-dark earth tones to blend in with the rural setting. White,
cream, red, terracotta, or contrasting and reflective colours are not acceptable.
Uncoloured or light concrete driveways are not acceptable.
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1. INTRODUCTION

The question of how to effectively regulate brothels has led to considerable
divergence in regulatory models used in both Australian and overseas jurisdictions.
The most decriminalised of all Australian jurisdictions, NSW relies primarily on
planning laws to regulate brothels.

In December 2010, the NSW Coalition's Shadow Minister for Intergovernmental
Relations released an election plan for a brothel licensing regime. This regime was
to involve “stringent vetting of brothel licence applicants to clamp down on the use of
brothels by organised crime groups and unsuitable persons”. A licensing scheme
was not introduced during the Coalition Government’s first term in office.

On 25 Jdune 2015, Minister for Innovation and Better Regulation Victor
Dominello announced a parliamentary inquiry into brothel regulation in NSW. The
Legislative Assembly’'s Select Commitiee on the Regulation of Brothels, which will
report by 12 November 20195, is to examine and report on:

a) appropriate local and State Government regulatory and compliance functions for
brothels;

b) the demarcation in local and State Govemment roles and responsibilities; and
c) possible reform options that address the social, health and planning challenges
associated with legal and illegal brothels.

This backgrounder updates the 2011 NSW Parliamentary Research Service e-
brief Regulation of brothels: an update with recent sources as well as outlining some
international regulatory models.

The backgrounder provides a collection of sources on brothel regulation, including
research reports, journal articles, and other commentary. The sources listed
represent a small selection from a substantial amount of available literature. Links
are provided to the full text of sources throughout the paper.

2. NSW SEX WORK DEMOGRAPHICS

The exact number of sex workers in NSW is difficult to verify. According to the 2012
Kirby Institute report, The Sex Industry in New South Wales: a report to the NSW
Ministry of Health, this is due to ‘the covert and transient nature of employment in the
industry” (p 16).

The Kirby Institute report referred to estimates showing between 1,500-10,000
female sex workers working across NSW. The vast majority of sex workers (66.7%)
were from Asian or other non-English speaking countries, while the median time sex
workers spend in the industry was between 1.6 and 2 years.

The proportion of sex workers involved in street work, escort work and work from
private homes are as follows (pp 16, 20):

. up to 40% of all sex workers (including most male sex workers) in NSW work
privately, approximately 5% are street-based and an unknown number (<10%) work

Page 2 of 19

Supporting Documents for the Ordinary Council Meeting held on 11 August 2015 - Page 32

Attachment 1 - Brothel Regulations in NSW



Attachment 1

Attachment 1 - Brothel Regulations in NSW

Brothel regulation in NSW

exclusively as escorts. ... There may be up to 120 street-based sex workers on any
ohe night around NSW, and over 300 in the course of the year

With regard to brothels, at the time of the report there were (p 16):

e Atleast 101 brothels operating within 20km of the Sydney CBD; and

s Approximately 1,000 female sex workers employed in these brothels in
any one week, and 3,174 over any 12 month period.

3. OVERVIEW OF BROTHEL REGULATION IN AUSTRALIA

The 2012 NSW Better Regulation Cffice’s Regulation of Brothels in NSW. lssues
Paper summarised sex industry laws in Australian States and Territories (Appendix
C). This summary is reproduced in Table 1. State and Territory laws have remained
largely unchanged since the 2012 Issues Paper, despite attempts to decriminalise
sex work in States such as South Australia.

Table 1: Legal models adopted in Australian jurisdictions
State/Territory Legal Model

New South Sex services premises are legal and only require council planning approval. Escorts

Wales are unregulated. Street sdliciting is allowed provided it is away from dwellings,
schools, churches and hospitals. Living off the earnings of a sex worker is illegal
(owners and operators of sex services premises are exempted). Advertising is
prohibited.

Victoria Brothels and escort agencies with more than two workers must have a licence from
the Business Licensing Authority (BLA) plus council planning approval. Restrictions
on location and size of brothels (up to six rooms; more if established prior to 1996).
Small {1 or 2 sex warkers) brothels are exempt from holding a licence but must
register with the BLA and hold a local council planning permit. Advertising is legal
with the licence number given by the BLA. Operating an unlicensed brothel and
saoliciting in a public place are illegal.

Queensiand Brothels must have a licence from the Prostitution Licensing Authority (PLA) and
local council planning approval. Licences and planning approvals need to be
renewed annually. Restrictions on location and size of brothels (a maximum of five
rooms and no more than five sex workers on the premises at one time). Private sex
workers are unregulated but must work alone and must use condoms. Escorts are
illegal as is operating an unlicensed brothel. Scliciting in a public place and
advertising are illegal.

ACT Brothels are permitted in prescribed (industrial) locations with council planning
approval. Escort agencies are legal. Brothels and escorts must register but no
probity checks are conducted as part of registration. Private sex workers must also
register. Soliciting in publicis illegal.

Western Brothel keeping with mare than one sex worker is illegal. Escort agencies are not

Australia illegal. Soliciting in a public place is illegal. The Government introduced a Bill to
prohibit all forms of sex work from residential areas and limit the number of
permitted brothels to a small number of areas. A strict licensing scheme was
proposed far brothel operatars and managers and self~employed sex workers. The
Bill did not pass into law.

South Australia Brothel keeping is illegal and some escort work is illegal. Soliciting in a public place

is illegal.
Tasmania Brothel keeping is illegal. Escort work is probably legal. Soliciting in public is illegal.
Northern Brothel keeping and soliciting in a public place are illegal. Outcall and escort
Territory agencies are legal with a licence from the Escort Agency Licensing Board. There

are no specific planning requirements.
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As shown above, there is no uniform legal approach to sex work in Australia. The
various legal models used reflect a spectrum of underlying perspectives, ranging
from the view that sex work inherently exploits and harms sex workers, to the view
that sex work should be viewed as a legitimate form of employment. Criminalisation
models, such as those in South Australia and Tasmania, reflect the former
perspective, while decriminalisation models in NSW and Victoria reflect the latter.

However, caution is required when describing the approach of a particular
jurisdiction. This is because the sex work industry is comprised of discrete
components that are treated differently within each jurisdiction (see Table 2).

Table 2: Legal status of the various aspects of sex work across Australia

State/Territory Brothels Escorts Streets/public places
New South Wales Legal: subject to council Unregulated Legal if away from
planning approval dwellings, schools,
churches and hospitals
Victoria Legal: subject tolicence  Legal: subject to licence!  lllegal
and council planning
approval "
Queensiand Legal: subject tolicence lllegal llegal
and planning approval ™
ACT Legal: subject to Legal: subject to llegal
registration and council registration
planning approval ™
Western Austratia  lllegal ' Legal lllegal
South Australia lilegal llegal (with some llegal
exceptions)
Tasmania lllegal llegal (“probably”) llegal
Northern Territory lilegal Legal: subject to licence llegal

(i) Small (1 or 2 sex worker) brothels and escort agencies are exempt from holding a licence but must register with the
Business Licensing Authority of Yictoria and, in the case of brothels, have a local council planning pemmit. See: Scarlst
Alllance, Zex lndusty Laws — Viclonz

(i) Private sole operators are unregulated although general conditions apply

(i Private sex workers must also register
{iv) Refers to a brothel with more than 1 sex worker.

4. BROTHEL REGULATION IN NSW

A detailed overview of the regulation of the NSW sex industry is available in the 2012
NSW Better Regulation Office issues paper, Regulation of Brothels in NSW.

HISTORICAL OVERVIEW
The following sources provide an overview of the history of NSW brothel regulation:

B Donovan, C Harcourt, S Egger, L Watchirs Smith, K Schneider, JM Kaldor, MY
Chen, CK Fairley, SN Tabrizi, The Sex Industry in New Scouth Wales: a report to the
NSEW Ministry of Health, Kirby Institute, University of NSW, 2012.

NSW Better Regulation Office, Requlation of Brothels in NSW. Issues Paper, NSW
Government, September 2012.

L Roth, Regulation of brothels: an update, NSW Parliamentary Research Service, e-
brief 15/2011.
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S Smith, The Control of Prostitution. An Update, NSW Parliamentary Research
Service, Briefing Paper 14/03.

S Smith, The Reqgufation of Prostitution: A Review of Recent Developments, NSW
Parliamentary Research Service, Briefing Paper 21/99.

THE NSW REGULATORY SYSTEM

NSW is the most decriminalised of all Australian jurisdictions and imposes the least
controls on the sex industry. Although a range of criminal laws remain relevant to
brothel operations, regulation primarily occurs through:

* Development applications under the Environmental Planning and Assessment
Act 1979 or

* Brothel closure orders, issued by the Land and Environment Court under
the Environmental Planning and Assessment Act 1979 or the Restricted
Fremises Act 19435.

Development applications for brothels

The NSW Better Regulation Office (p 15) explained that a local council or authority
can approve or reject a development application for a brothel under
the Environmental Planning and Assessment Act 1979 (EP&A Act). That is, under
the EP&A Act, local councils are the relevant “consent authority” for brothels. As
such, councils can use their powers under the Act to accept or reject development
applications for brothels, and so determine the number and location of brothels in
their local government area.

Section 79C sets out matters to be considered when determining a development
application, including Local Environment Control Plans (LEP)' and Development
Control Plans (DECP). Brothels can only operate legally with a Development
Consent and then only if they operate within the terms of that Development Consent.
If a Local Council rejects a Development Application the applicant may appeal to the
Land and Environment Court under s 97 of the EP&A Act.

Brothel closure orders

The NSW Better Regulation Office (p 15) and the Kirby Institute have both
commented that if a brothel is not operating lawfully, a number of measures are
available to local councils under the EP&A Act. These measures include applying to
the Land and Environment Court for:

e  Orders to comply with any Development Consent;
e PBrothel closure orders; and

s Utilities orders (which allow water, gas and electricity supply to the premises
to be cutfor up to three months).

" In 2009 the NSW Department of Planning issued new directives under the model provisions for the
Standard Instrument Principal Local Environmental Plan that requires Local Councils to permit
brothels “somewhere in their local government area”. Most Local Councils appear to have prohibited
brothels from operating in residential areas: See The Kirby Institute, 2012, p 36.

Page 5 of 19

Supporting Documents for the Ordinary Council Meeting held on 11 August 2015 - Page 35

ORDO02

Attachment 1



Attachment 1 Attachment 1 - Brothel Regulations in NSW

ORDO02

Attachment 1

Issues Backgrounder

Under sections 125 and 126 of the EP&A Act, failure to comply with these orders or
to pay any related penalty notices constitutes an offence that can result in a fine of
up to 1,000 penalty units (currently $1.1 million).

Even where brothels comply with the provisions of the EP&A Act, local councils can
utilise the Resiricted FPremises Act 1843 to close down a brothel. The 2011 e-
brief Regulation of brothels: an updale states:

Section 17 of the Restricted Premises Act 7943 allows the Land and Environment
Court, on application by a local council, to make an order that an owner or occupier of
premises that are a brothel is not to use or allow the use of the premises as a brothel.
The Court can also make an order suspending or varying, for up to & months, the
operation of any development consent relating to the use of the premises as a brothel.

The local council must not apply for such an order unless it is satisfied that it has
received sufficient complaints about the brothel to wamant the making of the
application. However, one complaint may be sufficient to warrant the making of an
application in the case of a brothel used or likely to be used by two or more prostitutes.

In making an order, the Court is 10 take into account a number of matters specified in
the Act: e.g. whether the operation of the brothel interferes with the amenity of the
heighbourhood.
For the purposes of the Act, brothel is defined to mean premises:
(@) habitually used for the purposes of prostitution, or
(b) that have been used for the purposes of prostitution and are likely to be used again
for that purpose, or
{c) that have been expressly or implicitly [advertised or represented] as being used for
the purposes of prostitution, and that are likely to be used for the purposes of
prostitution.

Premises may constitute a brothel even though used by only one prostitute for the purposes
of prostitution.

Criminal offences

While brothels are predominately regulated using State planning laws, a number of
criminal offences are alsc applicable to the wider sex work industry:

Under the Summary Offences Act 1988, it is an offence to;

o Live wholly or in part on the earnings of prostitution of another person (s
15(1), unless the earnings are derived from working, managing or owning a
brothel (s 15(3));

* Use a massage parlour to solicit prostitution (s 16), or to allow the premises to
be used for prostitution (s 17);

e Advertise that any premises or person is available for the purposes of
prostitution (s 18).

Under the Crimes Act 1900, it is an offence to:

* Promote or engage in acts of child prostitution (s 81D); and

e Cause sexual servitude (s 80D) or conduct a business involving sexual
servitude (s 80E).
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Additionally, Commonwealth laws that prohibit sexual servitude cases and trafficking
of persons apply to NSW sex work, including sections 268.15-16 and 271.2 of
the Criminal Code Act 71995.

ISSUES WITH DECRIMINIALISATION

The NSV Better Regulation Office noted that the NSW model of decriminalisation
has generally been seen to be effective from the perspectives of public health, sex
worker welfare, and crime reduction (pp 36-40). Writing in 2012, Penny
Crofts argued that (p 39):

... since the decriminalisation of the industry in 1995 there is no evidentiary support
that brothels are criminogenic. Historically, when brothels were regarded as
inherently disorderly and not able to operate lawfully, there was reason to associate
these types of businesses with organised crime. However, with decriminalisation,
these historic conditions no longer exist. There is nothing inherently criminogenic
about premises used for sex services.

Sex worker advocacy group Scarlet Allance is also supportive of the
decriminalisation model, listing the following benefits of the regime on its website:

» Decriminalisation is supported by the United Nations, and NSW is world
renowned for its best-practice model. A move away from decriminalisation is to
step back 17 years in sex worker health and safety.

» Decriminalisation is what sex workers want. The current regulatory system is the
best and we do not need a reform to the current system in NSW.

» Decriminalisation has brought improved work safety, high rates of safer sex
practice and low rates of sexually transmitted infections and no evidence of
organised crime.

» Decriminalisation means sex workers can access support in the event of a crime.

+ Decriminalisation means that sex industry businesses are already regulated like
other businesses, subject to existing regulatory mechanisms such as local council
planning and zoning regulations, WorkCover and the Australian Taxation Office.
Suggested improvements would be if these mechanisms were applied fairly and
sex industry businesses were actually treated like any other business.

s A decriminalised system amplifies opportunities for outreach, magnifies
capacities for peer education, supports sex worker self-determination, maximises
compliance, increases transparency and minimises discrimination.

Nevertheless, there remain concerns about and criticism of the NSW model.

Local councils have criticised the ability of planning laws to effectively regulate
brothels, as explained in the 2012 Kirby Institute report, The Sex /ndusiry in New
South Wales: a report fo the NSW Ministry of Health:

Several local councils have criticised the planning scheme for brothels, claiming that
they do not have adequate resources to investigate and litigate in the Land and
Environment Court, where necessary (Sydney Morning Herald, 30/8/1999). Some
councils have been reluctant to include brothels in their Local Environment Plans and
some have criticised the decisions of the court as favouring brothels over councils.
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One especially contentious issue involves the standard of proof required to close
brothels down, with local councils having to pay private investigators to gather
evidence that a premises is operating as a brothel before seeking orders to close the
premises down. Such actions are further complicated by the existence of two
different definitions of brothel:

e The definition under section 4 of the EP&A Act, which excludes “premises
used or likely to be used for the purposes of prostitution by no more than one
prostitute”; and

e The definition under section 2 of the Restricted Premises Act, which provides
that “premises may constitute a brothel even though used by only one
prostitute for the purposes of prostitution”.

This issue was discussed in E Duff, Show me more sex, judge ftells council in
landmark legal case, Sydney Morning Herald, 9 March 2015:

Hornsby Council paid a private investigator to go undercover inside the parlour and
have sex with a prostitute as part of a bitter, year-long legal battle to have the
operation closed. The business operates directly next door to a tutorial centre for
primary school children - and 50 metres away from Hornsby Girls' High School.

But in a benchmark decision, a judge has dismissed the case, ruling that council's
evidence of sex being sold on the premises fell short of the NSW's specific definition of
the term "brothel" - which requires more than one prostitute to be providing services
onsite. The outcome means both Hornsby - and other councils - would have to fund
multiple trips inside suspect premises to have any chance of a result.

In response, Premier Mike Baird announced he would ask the NSW Parliament to
establish a "full parliamentary inquiry" into the regulation of brothels across the state,
saying it was a complex issue and he wanted to get it right.

In their 2012 article in Current {ssues in Criminal Justice, Penny Crofts and her
colleagues contend that, despite decriminalisation’s benefits, the existing legislation
reinforces a perception of brothels as inherently unlawful and disorderly, reducing
the desirability of many operators to make themselves known to the local community
(p 402):

This is communicated particularly in the Environmental Planning and Assessment Act,
which, under s 124AB(2), limits the capacity of the LEC to grant adjournments:

The Court may not adjourn proceedings under section 124(3) unless it is of
the opinion that the adjournment is justified because of the exceptional
circumstances of the case. The fact that it is intended to lodge a development
application, or that a development application has been made, is not of itself
an exceptional circumstance.

This subsection expresses the doubt that brothels would ever wish, or be able, to
operate legally. A development application is regarded as a stalling tactic to prevent
closure, with an owner going through the motions of seeking registration, rather than
expressing a desire to operate legally.

The reforms provide no incentive for the operators of brothels that have been
operating without authorisation and without the knowledge of the surrounding
community to make a development application. Under this schema, if brothel owners
apply for development approval, not only would they draw (unwanted) attention to
themselves and face the high likelihood of council refusal, but the local council would
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be able to impose closure orders and potentially shut off the utilities to the brothel
while the LEC considers an appeal against council refusal.

The NEW Better Regulation Office presented three options for reforming the NSW
model:

1. Improve the existing regulatory system:;

2. Introduce a registration system for owners and operators of commercial sex
services premises; or

3. Introduce a licensing system for owners and operators of commercial sex
services premises.

The Office stated that the first option—improving NSW's existing regulatory
system—involves two elements:

Improved decision-making in planning for sex services premises ... This option
would involve the introduction of mechanisms to ensure that planning decisions about
the number and location of sex services premises are made according to standard
(evidence-based) principles. The option could be implemented in a variety of ways,
including through State-endorsed guidance being provided to councils or decisions
involving sex services premises being made by independent bodies.

[Improving the sharing of information between NSW regulators] would involve the
development of a monitoring and compliance protocol between NSW regulators
involved in the sex industry, including in relation to the sharing of information. The
protocol would cover respective roles and responsibilities, the frequency of
inspections, what is to be inspected on the premises and for what reasons. This will
provide more certainty for commercial sex services premises and ensure equitable
treatment with other commercial premises.

KEY SOURCES
Academic Publications

P Crofts, 'The Proposed licensing of brothels in NSW (2012) 17 Local Government
Law Journal 3.

P Crofts, J Maher, S Pickering, J Prior, ‘Ambivalent Regulation: The Sexual Services
Industries in NSW and Victoria - Sex Work as Work, or as Special Category? (2012)
23 Current Issues in Criminal Justice 393.

B Donovan, C Harcourt, S Egger, L Watchirs Smith, K Schneider, JM Kaldor, MY
Chen, CK Fairley, SN Tabrizi, The Sex Industry in New Scouth Wales: a report to the
NSW Ministry of Health, Kirby Institute, University of NSW, 2012.

T Crofts, T Summerfield, 'The Licensing of Sex Work: Regulating an Industry or
Enforcing Public Morality?' (2007) 33 University of Western Australia Law Review
269.
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Crimes Act 1900 (NSW).

Criminal Code Act 1985 (Cth).

Environmental Planning and Assessment Act 1979 (NSW).

Resiricted Premises Act 1943 (NSW).

Summary Offences Act 1988 (NSW).
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NSW Better Regulation Office, Regqulation of Brothels in NSW. Issues Paper, NSW
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L Roth, Regulation of brothels: an update, NSW Parliamentary Research Service, e-
brief 15/2011.

Independent Commission Against Corruption, Repori on an investigation info corrupt
conduct associated with the requlation of brothels in Parramatfa, NSW Government,

August 2007,

Brothels Task Force, Repairt of the Brothels Task Force, NSW Government,
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Medial/Other

N Gladstone, Brothels cost north shore council over $100,000 in a year fo requlale
an ‘underbelly of shady operators”, Daily Telegraph, 4 June 2015,

E Duff, North Sydney Council launches legal action against brothel that charges one
fee for Asian workers and another for the resf, Sydney Morning Herald, 24 May

2015,

E Duff, Show me more sex, judge tefls council in fandmark legal case, Sydney
Morning Herald, 9 March 2015,

E Jeffreys, The flawed thinking behind brothel licensing, Sydney Morning Herald, 10
July 2014,

R Smith, Hornsby Councif calls on State Government for help in requlating iflegal
brothels, sex trade, Daily Telegraph, 20 May 2014.

P Crofts, Not in _my backyard: who wanis a brothel as a neighbour?, The
Conversation, 26 December 2013.

Scarlet Alliance, The benefits of decriminalisation, 16 April 2013,
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5. AUSTRALIAN AND NZ LICENSING SCHEMES

This chapter provides a summary of the Victorian and Queensland licensing
schemes for sex work services, the ACT’s brothel registration system, and New
Zealand's brothel licensing scheme.

A more detailed overview of these schemes, and those of other Australian States, is
available in Reqgulation of brothels: an update, e-brief 15/2011.

BROTHEL LICENSING IN VICTORIA AND QUEENSLAND
Licensing requirements
In both Victoria and Queensland, brothels and escort agencies with more than two

workers must have a licence from a licensing authority. The 2011 e-brief Regulation
of brothels: an update gave the following explanation;

In Victoria, the licensing authority for sex work services (which includes brothels and
escort agencies) is the Business Licensing Authority within Consumer Affairs Victoria.
In Queensland, the licensing authority for brothels is the Prostitution Licensing
Authority. Key elements of the schemes in both States include:

A brothel can only be operated with a licence issued by the licensing authority.
Small owner-operators are exempt but in Victoria they need to be registered
with the authority;

« Certain persons are not eligible to apply for a licence or should not be granted
a licence: e.g. persons who have been convicted of certain offences. In
addition, the licensing authority is to refuse an application if the person is not a
suitable person to operate a brothel. The Act lists a humber of matters to be
cohsidered in determining if an applicant is a suitable person.

¢ In Queensland, a licence cannot authorise a person to operate a brothel at
more than one premises. In Victoria, there is no such statutory restriction, but
the licensing authority usually imposes a condition on a licence tying it to
specified premises.

+ In certain circumstances, cancellation of a licence is automatic: e.g. if the
licensee is convicted of certain offences. In other specified circumstances,
disciplinary action can be taken against the licensee: e.g. reprimand, requliring
the licensee to comply with a requirement, or suspending or cancelling the
licence. In Queensland, the licensing authority can take this action whereas in
Victoria, these powers are vested in the Civil and Administrative Tribunal,

e Managers of brothels also need to be approved by the licensing authority.
Similar provisions apply to managers as those dealing with the determination of
licence applications, and those providing for automatic cancellation of licences
and disciplinary action.

It is an offence in both States to operate a brothel without a licence. In Victoria,
section 22 of the Sex Work Act 1994 stipulates that the offence of carrying on
business as a sex work service provider without a licence, or in breach of a licence
condition, can result in a maximum penalty of 5 years imprisonment and/or a fine of
up to 1200 penalty units ($182,004 as of 1 July 2015).
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The maximum penalty in Queensland under section 70 of the Frostitution Act 1999 is
less severe than Victoria, but can still result in up to 3 years imprisonment or a fine of
up to 200 penalty units ($22,770 as of 1 July 2014).

Planning restrictions

In addition to licence requirements, brothels and escort agencies in Victoria and
Queensland must have council planning approval in order to operate. Under section
74 of Victoria’'s Sex Work Act 1694, a council or other responsible authority must
refuse a permit for the use of a premises as a brothel if:

s The land is zoned by a planning scheme as being primarily for residential use;

¢ The land is within 200 metres of a place of worship, hospital, school,
kindergarten, children's services centre or other location frequented by
children; or

e More than 6 rooms are to be used for sex work.

Schedule 1 of Queensland’'s Sustfainable Planning Act 2008 imposes similar
planning restrictions on brothels, including setting a maximum of 5 rooms for sex
work, and preventing brothels from operating between 100-200 metres from
residential areas and other public places regularly frequented by children.

BROTHEL REGISTRATION IN THE AUSTRALIAN CAPITAL TERRITORY

The 2011 e-brief Regulation of brothels: an updafe summarised the brothel
registration system under the Prostitution Act 1992

In the ACT, brothels (and escort agencies) are legal but they must be registered with
the Office of Regulatory Services and they can only exist in a prescribed location. The
prescribed locations are Fyshwick in the CBD, and Mitchell in the Gungahlin district.

Persons who have been convicted of certain types of offences are prohibited from
owhing or operating a brothel: the maximum penalty for this offence is imprisonment
for one year and/for a fine of $11,000. Persons must give the Registrar a copy of a
police report about their criminal record at least seven days before they become the
owner or operator of a brothel.

NEW ZEALAND — MINIMALIST LICENSING

Like Victoria and Queensland, New Zealand operates a brothel licensing regime
under the Frostitution Reform Act 2003. Unlike its Australian counterparts, the New
Zealand scheme takes a minimalist approach to regulation. This is explained in the
2007 Western Australian Report of the Prostitution Law Reform Working Group:

In contrast [to Australian licensing regimes], the approach of New Zealand is to adopt
a minimalist certification regime. In the NZ Act, the term ‘certification’ was preferred
rather than ‘licensing’ to reflect the minimalist approach being taken to regulation, in
contrast to full licensing models, and to reduce negative connotations that may be
associated with the licensing of prostitution. Under the New Zealand model, all
operators of businesses of prostitution must hold a certificate. The certificate:

+ isissued by the Registrar of the District Court (as per the regulations);

¢ isfora period of 12 months and may be renewed or cancelled; and
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« must be produced on the request of a member of police (properly identified) by
a person reasonably believed to be the operator of a business of prostitution.

An operator who does not hold the requisite certificate commits an offence. A person is
disqualified from holding a certificate if he or she has been convicted of an offence,
including criminal and drug related offences. The court maintains a record of
applicants for certificates and certificate holders.

Under section 35 of the Frostifution Reform Act 2003 (NZ), a brothel operating
certificate can be obtained by completing a prescribed application form, with only
hon-invasive identifying information required, such as an applicant's name, address
and photo identification. Under section 34 of the Prostitution Reform Act, brothels
with four or fewer sex workers, classified as “small owner-operated brothels”, are not
required to obtain a certificate.

Additionally, the Prostitution Reform Act separates brothel registration from the
review process, as explained in a 2007 article by Crofts and Summerfield (p 278):

A separate Prostitution Law Review Committee has been established [under Pt 4 of
the Act] to review matters relating o the sex industry and the operation of the Act. This
Committee is to have eleven members representing all interests in this area. There are
two persons nhominated by the Minister of Justice and two by the Minister for
Commerce to represent operators of businesses of prostitution, one each nominated
by the Minister of Women's Affairs, the Minister for Health, Minister for Local
Government and Minister of Police, and three nominated by the New Zealand
Prostitutes Collective (or any other body representing the interests of sex workers).

ISSUES WITH LICENSING REGIMES

Brothel licensing regimes have come under criticism from a number of experts and
advocacy groups. The 2012 Kirby Institute report included the specific
recommendation that {(p 8):

Licensing of sex work (‘'legalisation’) should not be regarded as a viable
legislative response. For over a century systems that require licensing of sex workers
or brothels have consistently failed — most jurisdictions that once had licensing
systems have abandoned them. As most sex workers remain unlicensed criminal
codes remain in force, leaving the potential for police corruption. Licensing systems
are expensive and difficult to administer, and they always generate an unlicensed
underclass. That underclass is wary of and avoids surveillance systems and public
health services: the current systems in Queensland and Victoria confirm this fact.
Thus, licensing is a threat to public health.

The Kirby Institute report continues (pp 9-10):

Often called ‘legalisation’, under this system either brothels or individual sex workers
can apply to the state for a license to operate. Seen as a means of excluding
undesirable persons from the industry and of enhancing govemment control over the
number, location, and operation of brothels, licensing has never lived up to
expectations. Unlicensed premises and sex workers remain criminalised, and the
unlicensed sector normally comprises a large proportion of the industry.

In Queensland, for example, after 20 years of operation, only 25 brothels (less than
10%) have joined the scheme (Prostitution Licensing Authority, 2009). Licensing
systems are self-serving, expensive and exclusive, often pushing sex workers onto the
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street (Harcourt et al., 2005), while undemmining access by surveillance and health
promotion programs (Chen et al., 2010; Harcourt et al., 2010, Rowe, 2011). As well as
being guestionable from a human rights perspective, mandatory sexual health
screening of sex workers in Victoria has been shown to waste millions of dollars
(Wilson et al., 2010) and to displace higher risk patients from finite public health
services (Samaranake et al., 2010).

Penny Crofts and her colleagues found that the devolution of regulation under the
Victorian licensing system impacts the ability of councils to stop illegal activity:

The devolution of key regulatory activities against brothel premises to councils that
have limited resources has constrained options for enforcement: for example, councils
could not address illegal acts carried out within brothels {Kotnik, Czymoniewicz-Klippel
and Hoban 2007), which significantly limited enforcement action on unlicensed or
problematic premises where worker safety might be compromised. In addition, the lack
of shared state-wide knowledge (or even shared urban knowledge in Melbourne,
where most of the premises are clustered) has reduced the likelihood of prosecutions
and of a consistent approach being adopted (Pickering, Maher and Gerard 2009).

Other experts are less critical of the licensing model. Thomas Crofts and
Summerfield argued in a 2007 journal article that New Zealand's “pure licensing
model”, which licenses the sex industry in a similar way to other businesses, can
benefit both sex workers and the community (p 287):

... the dominant view within Australian [sic] and New Zealand seems to be that a
licensing scheme can best ensure the health and safety of the community and those
working in the sex industry. To be effective, however, the system should follow a pure
licensing model, guided by principles of faimess, tfransparency, rationality and
efficiency ... models such as that operating in NZ, enable the protection of the
community as well as the individuals involved in the industry, not only from the
industry, but also from the power of the state and its representatives.

KEY SOURCES
Academic Publications
P Crofts, J Maher, S Pickering, J Prior, ‘Ambivalent Regulation: The Sexual Services

Industries in NSW and Victoria - Sex Work as Work, or as Special Category? (2012)
23 Current Issues in Criminal Justice 393,

B Donovan, C Harcourt, S Egger, L Watchirs Smith, K Schneider, JM Kaldor, MY
Chen, CK Fairley, SN Tabrizi, The Sex Industry in New Scouth Wales: a report to the
NEW Ministry of Health, Kirby Institute, University of NSW, 2012,

Human Trafficking Working Group, Ten Years of Prosiitution Regulation in
Queensland, University of Queensland, September 2008.

T Crofts, T Summerfield, 'The Licensing of Sex Work: Regulating an Industry or
Enforcing Public Morality?' (2007) 33 University of Western Australia Law Review
269.
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6. THE NORDIC MODEL

PROSECUTING CLIENTS, NOT SEX WORKERS

On 1 January 1999 Sweden became the first country to introduce legislation
criminalising the purchase—but not the sale—of sexual services, when it enacted the
Prohibiting the Purchase of Sexual Services (Sex Purchase Act), which became
incorporated into the Swedish Penal Code as ss 11 and 12 of Chapter 6. Chapter6 s
11 of the Swedish Penal Code provides:

A person who, otherwise than as previously provided in this Chapter, obtains a
casual sexual relation in return for payment, shall be sentenced for purchase of
sexual service to a fine or imprisonment for at most one year.

Procuring sex work is also prohibited under Chapter 6 s 12 of the Penal Code:

A person who promotes or improperly financially exploits a person’s engagement in
casual sexual relations in return for payment shall be sentenced for procuring to
imprisonment for at most four years.

If & person who, holding the right to the use of premises, has granted the right to use
them to ancther, subsequently learns that the premises are wholly or to a substantial
extent used for casual sexual relations in retum for payment and omits to do what
can reasonably be requested to terminate the granted right, he or she shall, if the
activity continues or is resumed at the premises, be considered to have promoted the
activity and shall be held criminally responsible in accordance with the first
paragraph.

A 2010 report by the Swedish Institute explained the purpose of criminalising the
purchase of sexual services (pp 4-5):

The bill proposed a large humber of measures in different social sectors to combat
violence against women, prostitution and sexual harassment in working life. According
to the bill, one issue that was closely related to that of violence against women and a
lack of gender equality was the issue of men who purchase sexual services, usually
from women, namely, the issue of prostitution.

The most important insight regarding the issue of prostitution presented in the bill was
that attention must be directed to the buyers. It was a matter of a shift in perspective,
which can be summarized by stating the obvious: if there was no demand there would
be no prostitution.

As stated in a 2013 journal article by Ka Hon Chu and Glass, the underlying rationale
of the Swedish model is that sex work is inherently harmful, both to sex workers and
to Swedish society, because all sex work is a form of male violence against women
and undermines gender equality. Criminalising male demand for prostitution is
therefore the most equitable and effective means of reducing the prevalence of
prostitution.

Ka Hon Chu and Glass further state that Norway and lceland have subsequently
enacted similar legislation, and the Nordic model has been considered in many other
nations, including France, the United Kingdom, Canada and Scotland.
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EFFECTIVENESS OF THE NORDIC MODEL

In 2009, ten years after its introduction, the Swedish Government evaluated the
Nordic model, concluding (pp 7-10):

However, both the Canadian HIV/Aids Legal Network and researchers Ka Hon Chu

There has been a 50% real reduction in street prostitution, without
corresponding increases in other types of sex work (for instance, indoor sex
work);

The offence of purchasing sex may not have been policed effectively,
because police may be focusing their resources on more serious offences;

Overall, while there was an increase in prostitution in neighbouring Nordic
countries during the period 1999-2009, as far as can be determined
prostitution did not increase in Sweden,

While the number of foreign women in street prostitution has increased in
Sweden, it is less than dramatic increases seen in comparable countries; and

Although it is difficult to determine the exact scale of human trafficking for
sexual purposes, in Sweden this crime “is considered to be substantially
smaller in scale than in other comparable countries”.

and Glass (pp 105-8) have questioned the evaluation’s conclusions. They argue that
the majority of the available evidence suggests that;

While “visible” prostitution (street sex work) appears to have declined, sex
workers have in fact moved indoors, online and to neighbouring countries;

The move to indoor sex work is effectively prohibited;?
The law is rarely or at best inconsistently enforced;

Sex workers who continue to work on the streets report increased risks and
experience of violence, in part because regular clients have been deterred hy
the threat of arrest and clients who remain are likely to be intoxicated, violent
and ask for unprotected sex;

Fewer available clients for street sex workers has also reduced the bargaining
power of sex workers, leading to lower prices and increased pressure to see
more clients and agree to unsafe sex;

Street sex workers have also reported more aggressive policing and a
deterioration of the relationship between sex workers and police. They also
report that police search for condoms as evidence of prostitution, which
makes sex workers less likely to carry them;

Following the reforms, clients who would have otherwise reported violence or
abuse of sex workers are more reluctant to go to the police for fear of being
arrested for purchasing a sexual service; and

Sex workers are unable to access social security benefits that are available to
all workers engaged in legal labour.

? Due to the terms of Chapter 6 s 12 it has even been argued that, by letting clients use their premises
for sex, sex workers may be breaching Chapter 6 s 12; See Canadian HIV/AIDS Legal Network, p 2.
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A 2014 article from The Guardian (UK) suggested that sex worker advocacy groups
have also generally opposed the Nordic model, which they claim does the following:

s Stigmatises sex workers;

s [Exposes sex workers to eviction or rent extortion (under Chapter 6 s 12 of the
Penal Code, landlords are prohibited from collecting money earned from the
sale of sex); and

e FErodes sex workers’ parental rights, because they are assumed to be
incapable of making sound parenting decisions.

In Time Magazine, E Brown compared the Swedish reforms with New Zealand's
licensing regime, suggesting that:

From a practical standpoint, criminalising clients ... sfill focuses law enforcement
efforts and siphons tax dollars toward fighting the sex trade. It still means arresting,
finding and jailing people over consensual sex. ...

In New Zealand, street prostitution, escort services, pimping and brothels were
decriminalised in 2003, and so far sex workers and the New Zealand government
have raved about the arrangement. A govemment review in 2008 found the overall
number of sex workers had not gone up since prostitution became legal, nor had
instances of illegal sex-trafficking. The most significant change was sex workers
enjoying safer and better working conditions. Researchers also found high levels of
condom use and a very low rate of HIV among New Zealand sex workers. The
bottom line on decriminalisation is that it is a means of harm reduction.

CRITICISM OF THE NORDIC MODEL’S RATIONALE

The rationale underlying the Nordic model has not been universally supported. As Ka
Hon Chu and Glass state:

Within this framework, all men who purchase are deemed to be aggressors and all
women in sex work are deemed to be victims of male viclence and patriarchal
oppression, a framing that conflates sex work with trafficking, pathologises male
clients, and renders male and trans workers largely invisible.

In a 2010 journal article Weizter contended that in all prohibitionist models, including
the Nordic model, prostitutes are considered to be oppressed victims. Similarly,
clients are deemed to be “sexual predators” that “buy women rather than use sexual
services” (p 17). Weizter noted that, in contrast to this narrative, a comparative
American study found few differences between prostitutes’ customers and a
nationally representative sample of American men.*

Weitzer also states that sex work is a segmented market. Instead of stereotyping all
sex workers into an undifferentiated category, the evidence points to significant
differences among those who sell sex, with street sex workers generally
experiencing the highest level of victimisation and other areas of sex work
experiencing better conditions and higher levels of individual agency (pp 18-9).

? Discussing M Monto, N McRee, ‘A comparison of the male customers of female street prostitutes
with national samples of men’ (2005) 49 International Journal of Offendler Therapy and Comparative
Criminofogy 505.
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Brothel regulation in NSW
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For further information please contact the Parliamentary Research Service on 9230
2356.

Issues Backgrounders are prepared by the NSW Parliamentary Research Service for Members of
Parliament on Bills or subjects of topical importance.

This Issues Backgrounder provides links to parliamentary material, journal articles, media articles and
interest group web sites to provide Members with detailed information relating to matters under
consideration by the NSW Parliament. Although every attempt is made to ensure that the information
provided is correct at the time of publication, no guarantee can be made as to its ongoing relevancy or
accuracy. This Issues Backgrounder should not be considered a comprehensive guide to this
particular subject and is only a representative sample of the information available. This Issues
Backgrounder does not constitute a professional legal opinion.
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TRIM:

30 July 2015

The Committee Manager

Select Committee on the Regulation of Brothels
Parliament House

Macquarie Street

SYDNEY NSW 2000

Dear Mr Henskins,
RE: Submission to Inquiry into the Regulation of Brothels

| thank you for the opportunity for Council to provide comment on the Inquiry into Brothels in
NSW.

Council, at the meeting on 11 August 2015, were briefed regarding the cument concems
pertaining to both legal and illegal brothels in NSV, and resolved to forward this submission
to the NSW Govemment in response.

To date, Council has limited experience with both legal and illegal brothels, however the
issues experienced by Local Government are well documented.

It is Council's opinion that the key issues faced by councils can be best summarised as
follows.

* \While the location of brothels can be controlled by planning instruments, many illegal
brothels are set up in massage premises which have development consent, and are
pemitted in a variety of different areas and zonings.

* Massage operators are not stringently regulated and it is difficult for councils to
establish the legitimacy of a massage establishment through the development
assessment process.

* Massage premises can be established in existing premises under Exempt or
Complying development provisions as a change of use, and as such without the prior
knowledge of Council.

» Compliance options for councils attempting to close illegal brothels are onerous and
cost prohibitive.

While Council is supportive of the key objectives already put forward by the Committee, it is
recommended that the following issues also be explored:

» Improved decision making in planning for sex services premises to ensure that
planning decisions about the number and location of sex services premises are made
according to standard (evidence-based) principles. This could be done through
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guidance and policy at a State level, such as planning controls contained within a
State Environmental Planning Policy.

¢ That consideration be given to whether it is appropriate that massage premises be
established under the Exempt and Complying Development provisions.

o That a system of regulating or licensing legitimate and remedial massage
practitioners be established. This would include recording the actions of rogue
operators similar to that currently used for licensing of the building industry. This
action would help address the issue of operators of illegal massage premises moving
between Local Government areas to avoid compliance action.

Should you require any further information, please do not hesitate to contact me on 4654
7777

Yours sincerely,

(officer_
(tittle)
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